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THIS MATTER arises pursuaoE io the -3::.=:a of the CourE of

Appeals in its opilion of Septeabex 22, L975- J:.e mandate was

recalled by the CourE of Appeals oa liarch 1, ::-;5, and iis re-

issuance was stayed through April 11, 1976, :e=i:-ng a tirnaly

petition ior a t"-rit of cerriorari. cn Ap;ii 9, plaintiffs. filed

for a vrrit of certiorari- On June 2L, ]1975, i::e Sup;eme Co,:=c

denied Lhe petition for cerrfora=i. rn accc:i ;-ittr the sugges-

tion of the Plaintiffs, made in their joi-:lt s:e:eEent of January

L2, L9.76, this Court has r,,efrained fro: o:f:::::3 renand to the

Depareaent of lhe rnEerior until the rel-a:ec :s---:es of discove=v

contained in She11 Oil Co. v. K1eote, iio. 7a-:-:j9 (D.Coio.1, n.r.

been decided. 0n January ,-i , !977, this C:::: .ssued su:=.r3=y

judgmenE for the Plaintiffs in cll"t cas3, a:l j :=:ided rhe rel-e:,'ar:

issues of discovery thereio.

ACCOR.DINGLY, it is hereby OPJ:^R.rD :ra::

(1) Ccnsolidared cases Unoleby v-._ilLgg2e, il: - v vueJr jl':!js: J-

tal|, are re=andedXlo__p?.q, lTo. C-8591, and Bro.*r v-

to the Deparrirent of the Tnterior for fur:ie= r=r.n"oings rela:ing

to the. paEenE applications the;ein.

(2) Prrrstranc to'thd nrenclate of the Couri

pent of the Interlor wlll:
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of .',::-ea1s, Ehe Depr;c-
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(a) consider and rule ul'-n all poss:;--

^r!.16Fy4!=rrLrrro Lr! Lli!

(b) handlc ti':ese PateirE clains l-n e'r ::-:

(c) receive all ccrpeie:ri evi'e:lce cl:--

r;hlch concerns tire guestion of i:rdivj-i:a-:--

upon the prior actions of tj-re Depar:- ::i '1
the effect of the assessnenE wor!: co:'::es:s;

(d) correct'any existing proceCurel ::::

proceedings

---; tacles to the

lecl fi:.rhion I

: issue oi estop:e1,

--::ce by claicaris

--: Trrrorinr rectrdlnry

=-=

-. ^aAa in nriar

rha inrli-

, Iio. 74-E-

che issues

c
(3). foe DepariirenE of the InEerior

cations of our decision in Shel-l OiL

(5) Upon co;Pletion of the

cases, the. DePartrent of the

a record of the Proceedings
,-

fu1fi1t1 the ::anCate of the

;11i -: s ^-: --=!

Zlg (p.co1o-, Jan. i7 , L977), whereve= rei-"-=-: to

raised aE these proceedings.

(4) Ttris Court \till retaitr jurisdictio:r :''-=: Ane Oil. Shale

Corp. v. Kleobe, No. 8660, pendin3 decisi:: ::" the DeparEnent of

the Interior rqith resPect to the oihe= ca53s 'n this consolidated

action. Ifnile rhe Plaintiffs in lio. 8583 :=:: not file patent

appLicalionsr. tbe Court of Appeals and ii:'s l:':rE urge Ehose

Plaintiffs to do so, and suggest that 'a1l ::-= cases herein O. .',\'
consoLidated in proceedings before the !=;a:-3li of the Inier-

ior. In the event thai the clairiaets ir li:- :5S0 file paEenr

applicaiiors, the Court should be so cot:-i:-=: i:=ediateLy in order

'that we nay issue an orde= recanding the c':: io the Interio=

Departrnen c.

adninisileai'.': ::::eedings in these

TnEe;io: sr.:- - ---:ediate11' crans;it

ra r'ri - /'^,.-Lu L!l:> LU;--r 
-

l-n.r-ts ^. .1--

(6) The ?laintiffs are to advise th: Cc::::- Itarch 1,i-977, and
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of

the flrst day cf evi:,r'

the proceeCings before

2q frr Fl,i J _r. 
-cJ

Tr:-prin-

' T--.n',..-.' 'iC77
I L)I t cf).:J

D-\TED ;r; Denver, Ccior...Jc, ii-its ;' ,'

Unitei S:=:=-s Di strict Court
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colifrlllf it0\s
I G-'l 0-12

<rllir:t', {rr 1 116111rr'.tic L'(tl'l\!'l ':iiol}' ()l'

i.r,r,t,,.f |111''l11rlsS ilr tiri:' ri;ttt" liiti'tttg

rt'gistclr:d oftiee'

15sto,Y: I- 1CG1, cir' 23' $ 11'

Cioss-T'c f ctcL'-'' l'--rt*a*t 
tu b: ;l'lttJ ;;i lrrl le lc"' lti'10'

ne (t).

it I'r,t,'i'l;' ('-''.' l

;t lrLt:itit's; .ri'-'

l:.lilurr'i;':'l'-
ilis'clui:o:r, l'l I '-:-

.:rttltot'iz.trl trr

-^Jiri \vitlr sll(')r

"- :rs grounds fc.rt

::-:.__,\ col'Pol'a-

- *'lclrt, or l-rotlr,

:- scttirlg f oltlr :

-. :lic address to

-i its successol'

t
t

It

16-10-i2' Ciralge of registeled oiDce o1' ;{.Jij:t=--

ti";;;;' ;raDge it; rcgiste'cil oilicc,or eltiittgc 1"s r-':-'.'

;;;;t iiit;itt Tr'o oflicc of tlic sec'ctar']' of st*tc a s:;::

(a) The natne oI tbe c0rirt'i 3tlorl'

iui The adch'c"s of its il'eu registcred offict'

i.; 1f the aclclress of its l'"Sisterctl oriit'e i;e : -'':'
',rf,iilithe registet'ed ofiice is to be ciraugtcl'

(cl) 'lhe name of its then registerecl agent'

i.i If its registered agent be cLattged' il'e t-::

t.*tt;;tt$;;;1L, 
oaar.*s of its registe'ecl odce ;.: :. = atld'css of thrr

busi'ess office of its register.ed agc't, 
".-"t,*r-rgu"t. 

1; 3i ide.tical'

(g) TJrat such .t,a,r!. rvas author.ized b}' r'esc,lu:ic' : '-i- adoptecl b;' its

boald of directors'
Such statemeut' shall be executed l'i: t]tg.corpor::-:: t-t- 

"lt" 
presidetrt or

Tice-presidcot, a"a"-ue"'inui f'l' ftl-' ancl Jelit'erea ic --' : 
ii::-retary 

o[ statc'

If the sccl'etary o' 
''fo'* 

filtls that sticlt staict":'r:-- i: ' .-rurs to the pt'o-

risions of this "tt, 
t*''t'"il file such statttne"l in i"s :- ---'-"nd upon st'tch

fltiug the chauge "f^;;;;;; 
oi tt,. rcgisterecl oEc.'. -::-=:ppt.'intment of a

ne\y rcgisterua ogt"lli';;;;'-;; trtl cost "t";" 
bt' s::'- :r:cotnc effectiYe'

Auy registered agent of a corpolatiou ma1' :'=;':' :' 'such 
agent upott

fiiins a rvlitten "olit 
thereof' erecutetl iu dup-ii:;':l - :'^it 

the secletarl'

of state,\vho sr_ra[ tortr,.,ri,r, mail a "oirl'irr.r.oi 
ie:::.::rpo}ation at its

recistered office. fi;";;iltuteut uf sucl' agc-r-i s-'-- -tet'nritrate 
upotr

thi espiration of t;i;j'-A;]'r after receipt of suri':::'': -: ir1't'e sec'eta'y

of state.
rristory: L. 1961, ch' 28' S 12'

16-10_13. service of process on^corporalion-p.r;-:::ed asent or secre-

tary of state ageniJ iot-"ttipt of seivice'-Ti'e r:----'=:ed ageut so ap-

poiuterl ty u.o'po'*t'ion shall-be a.1-l;'ent "i 
t::: .'-',1-.itto" 

ulron rvltortt

anY Dlocess,,'o"tt or denaud requi'ei or per''i:-'- :--- larv to be served

"p',,tirta 
co,:po"tiot ula'v be served- .,

\Y'errever ,. t"*"'"it* 'f'uff 
fail to appoin: c: =::itain a registeretl

agetrt. to this state, ir $.henevcr its -registc.c,l 
.3.t--' '-' - -'t u'ith lcasotttrble

diligence be fo,r,,i "i 
ii,.'t"tl-".,..,-1 nfli"., tlr.ri l. -::'1r']'oI stlItc slrrrll

be an aSerrt of a,,"i,- 
"orpo,."*.io,, 

,rpo,, \'lronr .l'..'- '-' - i(Jeess, noi'l(io' or'

dcrrraliclrrraybc,.,..a',Scrl.icc<rrttl:eSerj!.:'..1-.=.ltcofanysltclr.
process' uotice, ;;;;;tt; 'slrall l'c 'n*at 

i';t i:"' t:3 to antl lcaving
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dctemined che clal*; is be i..,.r"ria- Hoseve:, i^e :<;u.c LhaE, che
c1einincs n'u "-::lt::t1n":..g-g1:!3it *...:!:_s"tcrr a
a va1ua.ble resource -ior fuiure use anC.develcp=::-:. Urrcler the
freenan siandarC, he heLci all six s]3:.:.c tc be v,.:., r,<cr,pc f9r
35'4 acres of Ha=orc shoup llo- 3 r,'hich lrere nctr--::e=al in characEa=
anrd are not before us otr aopeal.

- rnr uoited s.ates ap;:ear-ed t!:e r-uling to :le r::terio= 30ard, of
Land Appeals (hereinafcer the tsoard) - lloe Bca:d

'Eraii've raw judge, and he.<i the si:< c'ains Eo be -.:r.1 and void,
e<plicitly ove=-n:Iing Freenan. The Board, held r::.: in order to
""tt:?5t*f discov-err oi " ;""bi.- =i"-";t$'sit,
!t_ musC Ue stro beec d:vEffiexcrac:ed,

of the wir,hdrawaL of oil "*r *.tirses without substantiar interr.pcion, up to cle ::-:- of che coniesE
proceedings. The Board adopted AdoinisrraBive La:; juCge Darby,s.
faccual fiadings that despite considerable invesee:E over the years

- ln various techniques of e:ltracEing oil fro; oi1 si:.e, no pru.ant
pfrrson vas justified in belierring the deposiis cculi be presantry
developed, extrac.ed and narketed a!.a reasoaa5Le ;:cfic-

Trre Board held tbat the clains bere ia issue iac beee filed noc
oB the basis of their the:r cur=ent value--oir shaie could noc thea
be devel0ped--bur in anticipation that the oi. sLaie sour.d scireday
becoue a valuabre -,'!,erar- The.1g72 ltining Aci hac c?ened furcher
land to exploration aad pulchise of ,'rialuable c::e:=1 deposits,,- The
overaLr effecc of the Boa;d's ruling was tc i:rval:i:.:e 50,000 0lci
mJ'ning cr'ains' The 30arc's ruling e:rp=essly 

'::va.:-:eci only six
claios filed before Lg2o, but its precedeac e:rd:r3e:s .rr oci.=r pre_1g23

.
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Ioi1 shaie cl,ai;.rs coverlne a! leasc

Jn Colo:::c, U:ah ar, Ii.vo -:ig_ Cre

JU\r, UUU aCf e5;

n1i.'s a!-r_icle

of Feieral land
cc:j:3:t:.:C o:r tltr

reve:.ej in
ciai= :er beco c=;a::re::r

ruling ir the:e wo:Cs, '

\ Bu: t';'e t:i:o-:-:ti,*ng, uoless aore:.1ec .='-icou:E, ,,.*rC cear chaJ_nc pre_1920 oll s:,ic'. palenied 
11:. !h::= oia .iul=s u-ouIci be o:ent acrion invaiida:i"S ih.i-

I
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.'''^'i.rard Rul'nE f;ioeriLs Oil_Shale Ciai=s,,, De:.r..re:. post (j:Ly 2, 1974).:
- rhe c1a'-2s1g5 seek reviep of the decisioa oi the iep:;inenE of- InEerio= Cecla:i.ng Eheir oil shale clai;s invaLid. Thei. co:ttend ihatfr) tu" r-u1e o*= ciscovery seE out in rreenan is a prore; applicatioaof the traditional a:d 

'0ng-escablisbed requi:ecenis oi :5e nininSI'aes; (2) ch;s rule has received cong:essional reviei.r a::3 app;oval;(3)- the rnce=ior Depart.eni is estopped f:oa applying aii oEher 
=ur.eto the plaintiffs' clair'-s; ard (4) the Llnitei Siaces Gcvern=enE has

.recognize<i oil shale deposirs as vaiuable o,.neral deposits under che*lrrt laws' tnese aad other contentioi.:,s are discussed il partsIfI and VI belo:c.

Final decisions of the tsoard of Land Appears within rhe Depart_uent of Lrterior denying che valici.ry oi nininS clains .=. .r."irurewiewable r:nder cbe Acininistrafive ?rocedu=e Act, 5 U.S.C. S70I'et ses. i Nlckcl v. Unired Star.=, 5Ol F_ 2d 13g9 (10rh Ci=. Lg74).Tbe issues raisec by the parties in this case are ,,rithin iie scopeof rem'o" ----a , . r'-= sco-gf re.'iep, na=eIy. vhether tb.e aoe:rcvtc *.r_.__ 
r.Qpe

Td. b" subsranri", ",ro"".=.; ;:.i;;;t;::r:" 
suppc=:ec bv larr

p:r!. r-^ &e::3:1PaTk, Inc-. w- Vol:e , 4OL U.S. 402 , 4L4 
",, 340 u.s. 474rrrrr'r.r ,^c - 

r J'{u u '5 ' 474 (1951) ; He:::ikso:'l v.

II

4
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llining l:*s requi:l rhe l'isccve:1'

prlo: lo lhe locacion ci a r'-alid clair:'

\ Best v- Hur-..bcli: Place: Yinins Co - , 371- U. S

oi a vafu.:,:-: =iiteral CePcsic

33r:-s.c.:: :2, 23. ?.5 anC 29;
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Drited siaEes, 252 ii-S-

discovery is enbodied in

f\ ' In this case the presence of c::re:a1 is :':: Sased
---L -.--. r -- - j ^- ;-'^f -: -: .-J cno^r,1 : i-'.:-: =' ::l: - bUi

450 (i920). T"ne ir.id:i1:'-':'l iefilritio:r of

Castle v.',lorb1e. 19 i--D- :-=5 ' 457 (f894);

).;
oivfu:e and valu"ble ;riae, lC.-:
h.i"tiine, wili be ieveioPei-
TFEr a ca:eiui cons-: ia=a=io

oivfu:e and valu"ble ;rjae,

.- ."t"="- consiia=a:ioa-of the s-:':; =-::' .ic, is

l-^.::e<i StaEes v.

N urv opinion thac .i==. a'';le:als ha-'re beer i:'::''- a::d ibe
.i,ad."ce is of such a ci:":acter Enai a ?e:s::' :: o=orn;ii;:;;;-it-ol-t,-,.h a ci:":acter Enai a ?e-s::' :i.9:"l1t11
i*J"n"" would le-J*i:t--iei in ihe iu::;:e: ::::=:-::ru=e o!
fi;-i;;;= "t 

J ."..1' uich a reas-oaa'rle p:c-':=:= ?f= 'succesLabor and n'eans, u.i.ch a reasoaa'lle 3:c-':3:: cr 'success
r Laq 8aS !dug\ dlls urseriJ

G-a.tt.roping a ;';i;;i; ning' the recui:e==::s oi'the 
-:,' atatute have beel r'etr-

?tbis defr.uition has been consistearly affi:=ei'

9o1enan, 390 i].s. 599 (1968); 3est.' suD=a! Ca:::c:, 5uDra.; Chris-:r=an

'rr.'l!i11er, Lg7 U.S- 3L3 (1905) '

ltre t'prudeaE-Person test' i
ll

Cascle v. l]o:'r1 e :=s been elaborated

r4ronbythe"marketabilitytestrrri:auis'she!:e::heuineralcae

be rcmoved and extracied at a Profit:

Iinder the mining lat Cong:ess has nade :ub1i: iands awail-
. able co p"oti- Eo= :"t pi=pose oi c:ii;-3 I'a-:::ie nine:aL

d;F"itr'."f,-.,ot ior ocLer ?-tr:?3ses' T:t1 c:;:3'rs inieni
Itzts co =er'rard anci encou=ale gilo Ciscovci"' c: -,::e:ais' EhaE

. ;; *rafualfe rn al "conc-i'c 
sense' ii:ra:a15 ;----':'cn rto DEll-

. dent rran w:.il exliact because the=e is :o c:=::1c' for c:rea

ai- i pric. rtigit"i lnan tne ccsc oi es;:ac:::: a:d trans-
Portacion aie-na:aty eco::'o=icai'1i valual:e' l:-us''profit-
iUif iiy is ar :-;pcrian:- cc:rs'i derl;ic:: :;: a::1-'':]3- th-e

,,rudenc-nnrr-i"ta, a;d the =e:kecat:i::1- ;:=: :;'::cn trhe

5:;;;;;=y-ii., usec here ca=elv recog:':'i:es :::i iac'_'
(Foornoces oaitEed)

ql:'n-<

eS S e:1-

C6.-5-

Ihrited SEates v. Ccle=a:r,

out thaE the PrudenE-De:so:r tes: and

suora at 602-603. - T--.a l:Lerar bpinio:r

the ca:i'ra::::--:-:7 tesc' are

T--.5- -l : 3i'lzll oPll-

tiaIly the sane: the latter is s;aply a log':cal:::::rsion of the

,.\ r
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' ':1 ' n'?t-; cs agree upoi: this basic iefi,::Ctc:. I:--:s, the p:vof al

i.ssue oi tb,e ils;r-rte lics j..n uheihe: i-;;;'.. co::i:::11.' --'--licd co oil

abal-e i:: the I=S*gn c3se. Freenaa deals wi.ch c;o is::::s reialin3

tn ti,e dis:cvery of o.:-l sirale: (1) the e-.:=,i:! tc'l-'i. :,-: - Ci:.:3.,'try
\-Of =- OugcropJing of Oil shale oe tl-e s::=ia:e i-;;^=-=: -^ a nn;j:ng

---l--------
pe=soa the existence of a bed of oi1 s-:rle iel-o;r ir= s:-:jace sub-

sta:iel encu5h in size to lrar;eat Cevelo:::-:::i; a:ri l-2. ;::echer oi1

sbale need be presencly disposable. atr a p;ofit- Sl:::='; is concedeC_

bv tbe govern:asnE Ehai the plainci-=fs' claj:s co:ia::- :'::scanti.l .=o']tt,

of ve:;y rich oi1 shale, it is oaly the latier iss':. i: l:eenan l;hlch

-

collceriEs us now.

Ereecaa held Chai Che claj:oa:ets did :roi have Eo ;:c';e that they

could presently profic froie the Cevelo:=er.: of the:: c:1 sha,Ie clairs:
. llirile at the presentr ti=e ther= has beer r:c c::sid-
erable proCuccion of oil fro:r shales, iue co tfe :-acc chaE
abrndant quancicies o-f oi.L have beea p=ccuceci ::c:= cheapli'

. frou wells-, thc=e is no cossi:ie icu'r: oi ::s ';sl:: a-rc- oi
the facc tha :lal.:ZllE-Jfl6fice'
for tuiu:e use rv Eae .-.;e:1aa;i :-3c re-

co:rsci Eu:e a walid :
idiscovery uncer the geleral a:::+:3 la-.rs su:iic:s:: :o- supDc:;
a-ll applicac,icn fo= paEeatr, tcat ti3 Er.rie:el j.n :=r f:esen:
sicuation can be inediately ciispcseri o.f atr a i:c='i,. (Erlchasis
added)

IYee za' at 206. Tiris case appears to extE:C the Coc=::e of discove;y

be5rond the traAitional lin;ts of tbe na*o= anC vaitaile aine test
Ln Castle w- Ilonble and subsequen; Su::;a-e Cou:t c?::l:=-s aCopcirg

tha.t priaciple. Those cases speak i:n te==s oi the ?:=-:"et expelcitu:e
df labo= :nd resources in order .to deweloo a Dresea;l'.' ::oficable
taine, rather than ihe future develoa=ar:a-1 value oi:1.- =ineral Cepcsir

Roberts w. liorton, llo. 75-1155 (10;h Cir- ilcv. 19, L9;a', :e-affirrred
the p=ese_n_E narkecabilicY resa fo: a}=:la ieposits i::-:ed ia_oil
sbale 1ard.

6:
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IThe clail;rnEs argue ihat.,,the preseni vaiue o. a qiner", ;"O.rra
- 1" usuarly dcninaEeri by rhc ?rcsec: aporaisal of i..: iuEu;e," in

oiher vords, the esti:aEed fu:u:e wcrth of the cr1 s::aie shourd be
zii = -n..nt.oJ e^*!rLrJ cv Ct]iigt: ualUCs. pl2_; ri.- ;€< , n_.

\ - w<-:usf,. r rdJ.r:Lil-rs upenin: l::-ef atr 130_131.
roe adainisrrative 1aw judge in h;s finci::gs of i=:: agreed wirh che
clairranis and expressly fcuad chac the futu;e var_ue of oir shale has
a certai:r ecoeo;ic wo:ih, eve:r. a substaetrial eco--::-.:.:;crth in plesei-;_
day te::frs.' rrne discourrted future value of a n:ne:ai iepcsitr cay *_er.1
be a .significanc facEor to the prudeat persoa ia ce:e::'ning --hethe:
be can profitably deveLop the deposic. Hovreve:, trhe iiscounEed
future value of a a:-ineraL deposit is by itsel-f insr:iiicienc !o i.sec'the na;1--etability and pru.eni persoa tesEs of cole::r a:rd cas;le v.
Wonble.

For purposes of these pre-1920 oi1 strare crai=s, ho:.rdver,
Freenan does uot rePresenE 

"r, ,,ar'r"r-taaEed exceasio:r o5 the tracitio:ral
tests for discovery- llerely speculative clar'Fs a:e ;r: discoveries
of valuabl'e nineral depcsits under the Freenen sta::ia:d.. Free.ne_n
only extended the pruce:rt person test to a minerar :i3: Ehe n=-."_a
persoa justifiably believed would inevitabr.v becore valuable,. of
rrould becoioe n:rketable bv t.:s tine the oi' sh.Le ie;:si,ts could be
sufficiently developed, eld not oaly if the denasc :-c= the ultl;ate prcci:c:
r"ere changed' Roberrs, supra.. coleraq, and castr.e ... ric:bLe a:e dis-
tinguishable because chey did not have to consicer :re r:nique pcsiiicn-of 

oi1 shale- of cost si3nific:,nce 
"o 

t,r= d.:cisio: :: the facc that'because oil shale deposits conEain a po.eniiar co==s::: sou=ce ofu_ug \

energl., the govern-renE itself has acced io creaie a =a:keE and to
encourage prucenE investors to stake claiias ia oiL sl:,1e deposi.:s..
Part V, infra.
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Public I-::'! s , 65th Cong., 1st Sess.

and S. 2312 lefo:'e the

, Pr'= .4',"at 250-253

iic.' ... :l:'.=iii ci:ce on

'..
(I9f 7); Ilearin-s

!ub1ic L:nds,

i
,

.

,1

I

t,it
l
f'
te

I
{.
t-

t:lrI,
t:

Orl }1-ir. .1 -J-

55rh Con;-, 2nd Sess-, ai 8li e. :35*:. (I91S); 56th Cons' Rec'.698t-'

6987 (Is18).

Although'the lIin,eral Lands Leasing Act of 1920 indicared a

sbarp change ia the govera3en;'s policy of disposi:rg of its rraterial

resources, 537 of -t]:ac acc, !c'!t 30 U-S-C $193' Preservei' +xisi'i:g,

valid clai-cs to oi1 shale- Ieu conerrts T!-ere nade co::ce=ning thj.s

Section, and even fewer L-ere directeC to the requi;eiieaEs of a valid

discovery of oi1 shale- The re=ark*s of Congressnan Taylo: of Colo;aio'

o:ne.of thc lanagers of the bill ia the Hoo,"' a=e typicai:

:.:.YeE the senate and the House have boch a1'.rays rgcained in
:-'ev"=y bill of ihis kind the pro';isions of seccioa 37 anci

e>,prlssly recognized a.ii legil:zcC aed a!:en-o:ed to aifi;:a- 
,' tively gioc"cc-che prcpet!y ana legaI rig,h:s unce: che .lai;s

asthL1"="'o.oanri.haver-orcver4oyeaisbeenon.ou=..sr!iu:e
books of the honesE, p=osDecto:s, the.6oaa ficie ilocaiors'ip' '

good faith, and hol4irs or r:-g::iul clai:rs, clai:ns ihii.:
. are valid 

"nd 
-.r.irring r:oder-E-iiri"S'larss at tha Cace ' ' ' ': - ' -': .-

"l-tl.-;;r;o;. 
of rai! ac:. Thcse clainancs, even chouSih :. .._ ."

they nay notr have pe:fected a legal discoverT -urier che . -. :'. .. ,. -'.,-
law-s arl enrrcled to go ahead ani na'i;tain and pe=fccc.their
clains r:nder che presenc e*.iiing +::-aad.obcain a Pa-.€l: . - 

.-to their lands juic as tirougir chis bil-1 had neve:'been
?assed, and I h6pe no colj=E or Feiela1 ciepartnent',ri11 ever
iftem.oc Eo deny to these people che-righcs virich Co3gress

.ioots.uPonaSvescedandisltreicpcing-inseccioa37.-to......^-
guatanEee to thes,.

59 Cong- Rec- 2711-2712 (1920). See also 59 Cong. Rec. 2709 (1920);

58 Cong. Rec- 4444 (1919); 58 9one. Rec- 4579-4584 (1919).

- The.rule of discoverT at that tile lras the prudenf Person tesi

of Castle v.i'Ion5le. That r.rould indicaEe thar oil shale was su'oj'ecc

to the sa:-e rigcrous sCanCa=Cs of prcfitabili.ty and co:=ercial 
.

developnent as all othe= locacable ninerals- Ho-'reve:, as the extensive

hearings r::lie cLear, g""=t.:t,Er:-:f=*? .-t" tb

nent of oil shale was not yet technol-ogical1y feasible- Despite chls

9
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lroouledSs:,exDressi.onsinCong:ess**e:eallinti:eci:a::.lnandbelief

that oil sh:-ie lanis tt@ "ti' u '; J:;:3:a3sn3';'l

?ay1or's re:r::l'-s indica:e' tlat t-alid ofl sh"l" 'la:
OnMay10,1920,shcrc1yarce:thepass:Saofthell{:-''-':r:lLarrCs

*f,easing Act, the Deplrta'*:; oi lete:lo: issuaC irst-:=i::s :elalin3

go.oil shale placer clai-r. - 47 L-D. 54b (ireri::aice: l:.5:::r:!.:9-l-:.)'

foeselns:ru:-t':-cisi"ereinrss:oilseiothefirs:a?:lcj':::;lio=
patentofL4oilshaleplacerr'ini:r3clainsu:rde:-'hei-:23Acc'The

PErPose I'as to provide guidelj:aes as !o what consii:'JiCa a ciscove:y

of oi]. shale under the ng.r 1ar,r. T-e Insi:uctic::s helc r]::; co::sistreni

uith the DepartEen:'s prior posi:ica, ort "n.'t. 
ir'aS 4 valua'rle aad''

l'--t

therefore, Locatable -iaera].:

The DePart;rent has had-u=a:ous inqui::os as to th3
. f.ocat,abiriti-;;;--;t:;t:aiiLic;" oi such ce?os:ts urce: ;ee

-iti"g larrs'.;a ;1 rssPcnse .rie:c;o ' .vhiLe. discla::'-3-' any-^ ' "
lntencion to ex?rass1=g a ci:rci:rg oSinjo:: ir cire ':e;lj-ses,. 

-..

' t has ne.reiait"l"tt iefla:=c irslti' as fzvo=zbl-e :o :;:e
- .view ti,.. tili-a;;;ti;;, j-: r'aluabie' a:e surjec; io 'rocaEion

;d purchase uncei tr''e ai-!'ia= lass"'
Oil shaie i.iving bee'r :i-'is ;ecogaizei by the D'?-=::l:lc

-"r;a ti-C."!i"., as I 
'iae;a1 

<ieros:r a;d a soi,:ce o: Decro.-'.^.
-?.eura, 

""a 
ii.iiig=iu..T=lr.=t="i.i eiseirha:e co be 3 :aceria'

of eccno:ic i;?or;a:rce' '.=c= 
veluable 01 .accci]:.!i ::.3=eof'.

rrrst be t.ia-ib-ttawe beer' ".iit"t 
cc valj'i locacic:': a:'c

approprrLacion-.-d"r the 31acei aini;g -lar;s ' io t'f'e sa:" cxcent
and subj ""i 

to the sa;e i=c"dsions aid ccaiiiio:l= --'tt '

!
t
I
I

I
I
I
I'l

i
I
II
t
1

I

I
I

i-l

t
I
\
t
I
I

i

n- a3+g-55i. The Inst:cctlo:s. thlrdiore, CeEer:ired chai oil'sha1e

wassr:fficientlyvaluabletobediscoverabie.O:llyquesi:onssuchas

the size and richness oi the deposits r.roulci a?tear io:e='=in' ?hat
:

thisisthecorrectinterp:etationoitbelns::uc:io:sisindicated

by the fact thaE the 14 clai-. ubich occasio::ed the f:::::--::tions

arele graatred PaEen:s

""fhe next Cong:essioaal actiof, cere in 1930-31

Freenan Cecisionvhich reaffi:=ed the p=inciple of

10

,.:'i t t

valuablE oir accou3t of o-1 or gas'

the 1920 hsi:uc::o:'rs



CtJi oii shale was vaLu;rble for Urt.ol.t, PurPcses e',-=:- lhcugft ttoa

prcsenEly proij.table. The iunediaEe c:.use of Eh: C;:-3::ssional revic:;

!r35 lhe ac:u:ation by P.a1ph S. itel1y, Clnj-ef oi'::: :'-:li Divi.sion

of the Depa:t;ent of Interior in Denve: before his:es:-=:atioa in 1930.

tbat ihe ni:rln3 la',rs were beiirg i.qr:ooe:ly a<i:iais:e::: :':---h resaeci

to oi1 shaLe. A:rc:lg oEhcr th.:n3s, he pointec to via::: ielt vas

a clearLy erioneous decision in tha F:ee::ra:l case. 74 C::-=- R,ec.

7030-7033 (L931); Iiearings on S- P.es. 3i9-Bgfc:e t-:e S::::e Con:

rnittee on ?ub1ic Lands and Surr-evs, 71st Con$. 3rC Sess- (L931);

ConsoliCaEed, liea:in?s o:1 i:.P.- .375!, 11.R. 12802, ii.P.. :i:31.ii.R'. 15C02-,

E.R. 15L30, ii.R- 1513L, 1n! H.P.- L5132 tsefore Cha !',.c::==- 3c;nitcee o;r

Publi.c LanCs, Tlsc Cong. 2nd and 3=d Sess- (193L)-

The discovery ru1 e of lreenan r.ras thoroughly e:1rl::ed by Congress

It was cl-early understood that a1:hough coaercial- Cev=lc:=ent of oiI

shale vras not yet feasible, clai;aanEs weTe aeveriheless receiving

patents under Freenan based on o!l- shal-e's future va1:e as a soErce

of peflolers. I{earines on S. Res.'-37?, suDra aX 22-77. The hearings

revealed thatr Ehe Instructions and Freenan had al=eai; :esulted in

tbe patenEing of 184,000 acres of oi1 shale lands, arC :hatr an addi-

ttbnaL g5,00O acres could be dispos"a o; through pe:i-i:3 Patent

applicatioas. consolCiatec l{earines on H.P.- 3751, s:::=3 atr 181;

F.R. Rep. Uo. 2537, 71sE Coag., 3rd Sess' , 4, 9 (193i); 74 Cone' R'e,c'

4!.oo-4101 , 4L04 (1931).

Despite this thcrough knor.rledge of the 1ega1 .as;-:s and practicaL

--iooseguences of the Trse*:n Coct:ine, tshe oi.l shale i=:':laCion

- reported to the House did nor eodiiy the Freenar ru'= ::- Ciscovery.

Il-R- Rep. 11".-?ilZ, suDra; 74 Co:rq. P.ec- 4102-4L04 (l::-) - Further-

t[ore, the Chairnan of the Scnate Coiraittee on ?uil:: ]:::s, Senator

-a
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:"

c:rald i,- liye, wrote to secr.::::); oi fnte.-:lor "'lilP:'':: 
PtltentinZ

si:cu1d ccnt-iiiu:- - E>:hibit C- 
'?t 

in che 'f':i::rinistra::l'a i'::::C ' Tire

ffi"re5seventop;c:cS:ie;isieiio:.rtha::-.::1daIte=the
require:encs of disccve:y un l:: l.:ee:::rl ;"::lii:s:c : :: a:::oval oi tha:

\ t"a.. "' ' 
' --' '

The rrcst' recent siSr-'ificar" Jc:''3;essioral at:::: aiiacti-ng the

patenLin3ofoilshaleclai-nswasihepassageo5i:'':'::giJuJ'y20'-
1.?55, 70 Stac. 5g2,30 U'S'C' 5122' Tnis Aci facil::::=s the p"tenii:3

of oi1 shaLe claias preserved r::r3er 30 U-s.c. 5193'c';-- =:::irailnS tha

-'ar iha :nn1r'canl 'n a:1-'- C"::s:anding paie:1i
requireaent that the applicatrt Ei'lsi also ob;ai

to the surface rights. Howeve=, co.gr.ss did noi s;a:--=;cally address

the probLen of discoverY ai arr

.InsuElary,areviewofchelegislaiivehisto=;-=.jsubsequenE
adninisEraEive and congrcssioral accion rnder the l'"::=:a1 Lands Leasin3

Act of L920 indicates thac Congress intended anC ii'l' :: fact' raiify

aliberalizecversionofthetradi*'ionalruleofcisc:.;e:y,as.ee5o<1ied

in Freenar.| . A].though ic is difficulE co disce::r -tla Ccegressio:ral

lntencfro:rthedebatespreceed'ingtheenactnentoi:h=.l.IiaeralLands

Leasing Act of LgzO, che 1920 Inscruccions' Prt'-':13'.:'-: oliy chre1

montbs laEe;, disclost tt'tt oii' tht1" ttt =ug

valuable to be a lega1lY discovera i;reraL desPi:e +1 1".
. -- --^c-'+-1-'to 

.lcrralnaioi'- IL': )-siLV€

:..'rospec:= to= =-o_dia.t= P@ T^:'s a=::-nasE;;

ffiaccorcedconsiderab1.erleight(espe::=i17inwiegof i

theothen.risean5iguouscon3ressic:ralintent),si:cei:isaconter'nor-
. aneous consEructica by those r"fio are p:esuc:'bly in::_--:aiy fa=ilia:

lliththelegislativahistoryanduhoarecharged'..'.:1.:].reenfo=caae:E

of the acc. qnfted Siares 'i' Le ' 350 ; < ?2? 1q6

(1955); liorr.resian lli::osen ?:oiu::s Cc' v' Uri:al S:a::s 288 U.S- ?94,

; .;'

1.2

jt !
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tr, trnrr): U::iteC Statcs v' in:-c"'eqcr: G:ai:r

to fosEer che develoDncne of oil shale

to liberalize the rules of discovely'

287

( i8s 7)

U.S. 7?, 84 (1932); Unit?d Sr;r-es v' ?hi1::ric]i' i:3 'J': <. qO

- rtr.l '! , 37g T- 2d Bo3, 806-607 (l0th c:: ' :9
E:"ry9]_!-5'-=
denied, 3S9 U'S' 97i'

=, 

norec, in 1930_1931, a oajor invesrigacion -;as :::iu:.ed by

congressintciheDeParEaen;ofin:erior'spatenli:r3ci-*-ishalelan]s

includi:rg cn evaLr:::ion of the discove=;';ule of I::=:'a::::C the

inglicationsiihelcforfurcherbaten:ingoiolis.;.a]=]a;cls.Ine
'iailureofCongresstonodifyoroveri-':leEheI:e=:=:':::::i-er;hen

;:-enied rqith an opporiunit'y to do so is a furthe: --::j::ation of

Cong..ess' inEent' Corn P;oducts R'efinirq C'o ' v' Co-=':s::::1':r cf

Internal Revenue, 350 U'S ' 46 ' 53 (1955) ; Uairei S:a:-:: -"' LesL'le Sa-1c

Co., supra aE 3g7

supra at 313; Kav v' FCC ' t+33 F- 2d 638' 646-647 (D'C' C:r' 1970) '

As was contenplated by congress, the Depa:tnent oi rc:::ic: resuaed

. patenting oi1 shale lands under Fre:llal'
..:TbatCongressshouidtakeasgaeialatEituceto-;a:3oi]-shali

:landsandratifyinFreecanane:icePtriontothei=ac1:::aaldiscove.'.y

rtrleisexplaiaedbychetrnusualroleofoi-].shaieaSaBaEura]-resou:ce

lrr contrasE to other locatable ai:rerals' +s the Co:'===stlona\

d,. oil shale Ege:3e:ve4
heari

the na-.icnal ::i:; a-3 t':elfare'

ffiieved,thatcocrarcia1deve1opoentofoi1si1er.rou1isoon
be feasible, because of iEs percePtio:. of the ra::i i=;"leEion of 

i

existing sources of oi-1 ' That attituCe has 'rersis:ej' lr warying

degrees,tothisday'Conseguencly'variousnaa::si::---ebeenscugh:
Oae such :e:---:i

13.



Tr!s io;r5, scc:i:ri, :ad ,u"ut'l'oc coi:lii'c-:-:i Cc::-:: - -tio"tl t':ra

gd-linistraEl'vc invclve:::nC in Lirc dispos:l o5 o:i s:::- ' lanCs dencn-

slraEes Corgressio::al appro'ral of the f:::=;r::l ruf e ci discovery-

conseq,uen:ly, the cou::; shoui-i resDsci aili n;r11.'. iir? :..:'rcved =ule,

ln the. abselce of Congressiolal aaiio:l ic i:r.e cc::!=a-". A-n atleg.J6

by the Boa;d of La;:c Appeals or this ciuri :c o-;e::ul'- J:ceranl--culc

L^ -'-'al rFir:: nF f-nr'.-eqqir-p'T 1oo;I1 tr--':t' ;':-F'-r-t-: =-i :he:eiofg
y!- VU!:::-ci5.iwi'e< l_-3:5f cL-v= c e-l'r-^-J"

i.-proper. NL?3 w- BelL Aergsoac.e C.o. ' 416 U-S. 257, 1:t (1974);

Fribcurg llavieaticn co. , I!r_c, , v. ccr::.issio:e: of f::=:-:;1 Revenue,

383 U. S. 272, 283 (f966); Ca;=araao v. U-S' 35E U'S' :;-q, 511 (1959);

Service v. Du11es, 354 U.S. 363, 380 (1957); Co:: ?::::::s Refrnl:re

Co..:,Coq+ttjgttg:, surra; Natin:ral Labor P'e1a:ic::s l:=:C v' Gulleti.

...i':. .-o., 340 U.S. 351, 365-366 (195I) ; liiLl:'ette ?a:':: l:st:ict v-'

canobell, 338 U.S. 411 , 4L7-4L8 (Lgt+r; Crane v cc:--:-ss- 1ne:, 331-

U.S. 1 , 7-8 (Lg47); rooks v- levar, 313 U'S' 354, 3::--?51 (1941);

llelr,erinq v. R.J. _RermolCs Tobacco Co-, 305 u.S- Lic,:i.5 (r939);

Brenran _v.__Ildgf!, supra. flne t're-enacc-xenc ru1e" er::-:iaEed in

these cases should noc b'- used in the absence of cl e::. evidence that

Gongress !7as alJare of the a*ainisErative regJ-rlaiiol e: ahe tine of its

rerrierl of the rules of discovery- Roihent'erq w' ri S-, 233 F. Supp-

864, 865-867 (D. I(an. 1964), aff '3., 35C F- 2d 319 (-l:l: Cir' 1955);

see also Davis, Adninisi=ati-ve La'../ 55-07 (i958). Ee:=' it is clear

that Congress reiused to ccCify the F:ee;:n rule ia:;i:= full knowleiSe

oi its existence and neaninS-

v

top aClinj.s:;aEors in the Interio: !::':E;eni have.

energy potenE,ial of oiL sh;.le. T::e, :i:=selves generaied

14
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' r'| r-e.;.i.cw cf pu5Lic iri.locrti:cc;crris and cvc:.lEs Eii:ou;h :_r(: ycc.rs

wlll sr,t l1::: pi:r:,:,i f.rciu:t.rr D:rsp.,.:.iu. io: oi,r- siralc Cr:i..,'.jnn.jirt

o-J { Fc na}:niial in 1920. " In:.sa356 in tbi -co;;::c:cia1 devcl r:r-:.icnr. o.foug ^LJ yv-;r{

' ol1 shalc has v:ricd dirccLly *-iih ihe ner:',^r;r hydroc:-:bca fucls and

l.!,'rersely i;it-1- the av.:i.l abilicy of shaLr oil 's cli:e= cc=peciio_l -
cosventioa,I cruce oi1.t' Thc=as A. SLacek, t'Recenr Trends :n oil shale-\
- Part 1: Histo;y, Narure, and Reservesrt'L7 l.iineral, rnd:st:ies g:Ll-:_:::

1" 3 (;'lor. L974). until sho;tly afier the discove:7 oi o:'i a: 'riLus-

. vi11e in 1859, the t'U.S. shale oil incius:ry. . . vas a v:-:al p-:t of ihe

. -1-r.rican econory. tt Jg.

For haLf a cenEury thereafter, the.oil shale industry ia;r dori:airi.

the beginning of the twcntierh ceniury, oil shale was r.egarded evarr

the speculator only as an indication of the existence of a nearbv

field:
-'i:fbe tunnel stopped in shale, which is certainiy wha: is-known as oil shs'le, bu: nobobdy inaginld thar ic con:ained

oll.r.No tesEs have yeE been nade or thE oi1, bui ii is
probable thaE, a sacple will be sent to sot:3 e:<Dert. and
possibly the oi1 raay be develooed and piped Coi,,n co ri:e
city before anocher year has passed. :

ftoil ooziug froa Breast of coi;enhoven Tunnelr" The Denver Ti=es aE

L1 (Febru ary 7, *A21,
ttan expert operato:.-.says hc has never seen better ir-.
dications for the ceveloprcnc of a firsr class ficlci, the
shale encounEered even in croopings is so thoroughly i=-' pregnated rrith oi1 that ir bu:ns readily and tire iid:-ca:icns
of gas are Eo be found ever;n,'he=e,"

oil in Pjo Bla:rco," !1. aE (l4ay 2L, Lga;). Es?A-1so, "rr=igarion projecr,,,

Jd., at 5 (May 23, LIOZ); "0i1 E::ciEe;renr in Slar. Cruut Dis::icir,, fd.
at 9 (Feb. 23, 1903)

3. Local ner.'spaDe=s a:e aa invcluable source for dete=;:.:1,:nq r;h-iher
the f'prucien: perso.ri' prior to Februrry 25, 1920 chcuaha-;i;; 

'..-'i",.,=r!--
lrent' in o j-l sha l e deposits !,'as ncre speculaiion or vas prase:l:i_v caoablaof being ccvelcoea at a reasorl5le profit. Thi icp:c. .."." :1"- ir-ii"iJ- ..of prudeni persons can be ceic:nincd frc: iniorinaEive st.i:€:ie::.rs innePspaPer ariicles. irte Cc noE cclsic:r chcr:r for the rruth s the facistherein asscr-red, bu: only .f c: thci: irr':ct o:r thc pruden: :r::rin3 j c,.resco;-R'ures 201 ani 9o2()), Fcd.9'-rlici- pernic us to Eake nocice of sracemen;sln newsptpcr articlcs r./iihouc the nccc.ssitv of authenEicatic:.r-

16 .. '
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Geolo3isrs relniorceC the vic'"r

oil shale drposi;s ou;i*.: ;o be nined,

ebla cec p:oiic- !.:: "Fc,:s-i-biLi:les

of F:'t::':i e:^-:::fs chrt che

ari..---:-'l-C be =::::C ac a reaso:l-

cf 5:a:e'.r 5:::l'=s Cu:1ined i3y

Professor George, " i!:-- ?rqkl Ncurtai;r News at se3. c.-? (Jan. 1, 1913);
rliatural Q:.1 Ru;rning Sho;c, Bu: Sta;e Shaie llili ?=::-:e For 800 Yea;s,"

?he Denver Ti:aes ai 6 (Jaa. 1, 192-0).

' Thus, the Gove-:;elt siressed che fact. thac oii siaLe deposits

vould inevitably beccn= co:;larcially na:i:::a':rle- ::.:: inevitebili:y

renoved the pre-1920 clains in existing oi1 shal-e ie;:siEs f:oa che

realn of n:re speculation, anC gave then sufficie:: ?:esent value io

constitute'a valuable rineral depcsic Pu:suant. to 33 !.S.C. 522 Sc ses.

llhile are agree rcith the tsoard thai speculative fu::e value is noc a

sufficient shorring of gresenE. value co ceke oi1 sl:aia a "valuable

ni.neral," cercaia (or a.palently certain) value i:: :le near futu=e is

sufficient, erridence of present va1ue. In the Gova:::::lc's encou:a3e-

raent of early investn:nc in oi1 sha1e, there lras n3 s::3,gestion that

"dranatic technological breakch:oughs" or t:rre4:ec:ei -:-arkec s6s,*o"'"5--

would be necessary- in oider to Cevelop the oil shale Ceposits and

make then profitable. The Eoard also staced iha: "i: the 102 yea=s

since enactnetrt of the general nining iaw, value h,es aivays been

dets=rineC upon presenE facts, not uFon possibili:i=s ci the f':Et=e-"

Wlnegar, L5 IBI.A ai 168. This is incorrecc in tha:::e value of 'oil

ghalg deposits has ah.rays been deEenineC ir accc:iz'-=e. with its

fuh.r:e potential

Among ihose early p:udenc investors i,'as Karl C- S:huyler, Sr.,

an authcri:y on rr-irin3 1aw, r,'ho beca:a a ll;lited S:a::: SenaEo: f=or

Goloradc in 1932. His patcners incluCed George A. la:i, an enginee:

phc had been insErunenial in the construcEion oi i.l= ?i.::e's Peak
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pubLicconf!"|':nceinthcinciustry'arC(c)thedisco 
't:yoi'-bu:'rCari

oJ-1rese;vesilrTe-as'uhichrEasthesinglenostsiS':'iiica:rtfacto;
th:: clinin'ished interesi in oi1 shaLe' Id'

puri:rg,11or}d1.]a;II'ttraij,rileiSta;esbecaccJi:cc:,-'ot-...]e:iic.!

igportedoil.Inresponsetoih.isneed,CorgresspasseitheSny:he:ic
F.rels Acc oi 1944 "which acknorvled3ed tbe inporcance cl t' :'::1iab1e

dongsiicsupplyofiuelsarc',hicfrroviiedtheSu:eauof].'ij.nesrrith

a charre; co esEablish such a supply fron the dc::esiic oil shale

deposits.TneSureaubeganaresearchproS'rartlra:hascontiiiuedr-c
' the present dtj'" 14:.

Once again' the discovery of oi1 ia the lliiCle EasE' on the

continentn:..t..tiofcheUnitedStates,andinA]-aslla,crushedpu.:1i'c

lnterest in oi'L shale unti-l Ehe "dnergy crlsis" oE L973' Id'

' In the afcenaath of the fuel e;-bargo' public ini'e=est in oil

sbale and ln otbel enet7! alcernaEives has renained l:igh' Even toCay'

rrhentheAlaska.npipelineisnearlyconpleted'rePo:trsonoilsha1e

and s)mthetic fueLs are given significant tieaEn":t 
:""::"::"t;;

"Oil-Shale Fr:nds Bloclied't' Tile Denver ?csr- L (Sepc ''23'
Sgg-, g.g't L'l-!-rrr 

r . ,r-^ . Sgrls

19T6);,,rnterior predicrs coaoeEitive Sha1e"' *::-:t;:_-t:::=;

27 (Sept. 13, 1976); "ColoraCo: Tonorrow' the I'IesE"' The Denve: l

(Sept'- 5, Lg76); "Is Oil Shale Dead?"' t"t tt=ttlt;:l=;.15 U

:J.. r',1'ul"r, "*t"n"'strsrped' on oil. t:"::"' ll'-e'l.'.''=-t!'t

(Aug. 30, 1976); "Oil-Shale Loan ?lao tsack"' tU'-:t;='rjl;',]9i6);

.-".1; ;;; ;";" ?rojecE Revi'ec"' 14'at P' 1 (Dec r ' 1e76) '

lnliovenbe=L974'thaled'eralEre:gyACnir"ist:a:ionpubl-ishedirsD a'l o

tr".,t;;;;"="" Repc:t' ?roiect f:'c'esei''dence: ?o:e'':i-al ruEi::e P'c1e

'rrjn-(- The iEA noced chac es:i=3:3s

of Oil Shale: P:osrec:s anC Ccest:air:s' lqg :

ofoilshaleresourceshavegreatlyinc:eesedsincecheLg20's'eil:d

I
I
!
t
L

t

t
I
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Ehaf; Co] o:a--io has 647'. of the hi5he: 5;r:Jc :'-':' e:ves ' r':'::'': ara ar'rnll

the fines:- ancl rnosr e;rs11y r:':ired in the uc::ici' Li' a: :' Tne

Fe3::l'16ovefil;eilEortns807'ofthel::'t'':rrescu:;c3'ai::::3irihe:e
\r.:j:e lhcrsaaCs o.f clai;:s fil-ed on th';-s p':il-il 1a:'' ::::: -*c \924 '

.bacnoiish:lewasalocateabler..i:reraluncerti.:.,.--..-:=la.';S.''i-n,.

at95-TheRepo;culgesthactheGover:r::lerrEleaseo::'ll:tsla:rd

toprivateindusErya:-afairr'arl:ecvalueaeCina:::':-=:tha--r;cuii-
.r-.. bY a;Prc:<l;::::: a :=:iec:17

co=-oeticive narketr' Because the gove:i'rn3r1! has :qfus=i :: Iease or

sellitsland,whichcontainsthenosEvaluableoll.s-=-g=esourc?s,

ptivate eat'e=prises are unwi'L1ing to develop thei: ;:'-;a:e11' heli

deposits. Id. at 10L-102:

a privaEe developer -vill- continue ta be relu:ia:-': :c
develop Pti;;;;-in'at-i:=ti-'=t io"g tt -:i':' :css:l:-i::-"
exisis thaE ai so;'e iutu=t-e.it ' ti-:-t::':rl oi 1:=s:;:
publicrt"i=l-tht-r''igrarldereso-rrcesr'rc':lcbea-''a:iarle
to PoEentrra! cc;'leti:-crt:-iJ-ttutf as -r:haEever 

ini::r:::-3;1
the pionee=ing clr"Pt*f, nta-tilllgt^":tt:i:i':o' 1:'= s:tua:io;
hasbeenasse-ssecb;rch'eila;ionai-PeiroIe-:-:Co::'::i:;!':cr
l.i concludeci chac titho'-tt'i;;-';;'ii;!:i::,' oi ::::1:-e 1a:rds '

.feveloprae..,i=i.""t. ii.ig"a co one or Possr6:v c-l-: 11a:-':s i;irh
a combinca'pr3ii..-r".ii"i-"=-iOClOOij-i"t=tit 9t=' ia; i"' 1965'

even thcugh' che Poce:lErar i!'pl"lti1;-;r-";e; ic i:: '0cc daily'
iar,:els. -Id-.ai- 102 

__i-_^_-.^i
.Eventheupwa=dlyrevisedcosEestiaatesofshalecilproduc;ioir

($12 to $18 per barreL) indicate thae shale oil couii ':a p:esentl;t

conPetitive rqit'h oil i-mported' froa O?iC ' es2eciai17 ii "'-o:id oil-

' aePort of the Dapartneni of the In:e::c:' l'l:::'i:':z ard
.prices rise. KePorL sr Lrrs v-r

iner?-ls ?o.Licv 72 (JvLy Lg76)' This rePort acies tia: ihe tiEe

requiredEodeteririneihevalicitTofclaiclsfi]-aic:;:bl-iclanjs
'uhenoilshalewasalocate:blenine;alnay!;pe,-ec3:_-?=3ia1devel.:?-

u'enl . Td- ac 73' Set !:o''sct Tnd=lendence' sL:::a a= 39' The Sec:e:a:;r

ofthe]nEerioru=Se.dthzEasl.nth.ecicfuelcc:-=::'].-a;'icrbi].]-

bepassedbyCongressinLgT6,inorce:to''eilccu:aee::-iecevelcplenr

22
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:;'].-'as3(j a r.epo::

lie:a1 Assist.::.e

c;- ihe induscry and p:oviCe an.iacrnli.ve
n-.r.{r.-}.'.- .r 

^c -.-e1o nr. -l r, -f )L -*., vA JttL__ _-^,

-j:'l aLo':i i'he sa-.: ii:e, ine CiO

entitled, .An Evaluatio:r ci ?ro:os:J

for accel j:i:a.i 1ea..sin3 and

Eo Cca,;:ess
:n- I'inr-^.j^-

Ccn:irarc' lcn L976), lrherei-:l
it recocr=enCed ihaE Che silchecj.c fuel.co::_--:ercializat.::r bilI not be
Passed:

Synthetic. fuel_s -proCucL:o:r__r.rhiLe te:hi:ic:L1.,- ie: ::b1ewith firsl '-'Fn4r2ijn- --in rha: ;;"r;;;;i'::;.=:;.:::;i;";;-ii.";i.l:';.=";i:i;:sirh fore:sn oi1 . )rc: ices ii -i";k ;; -.i;;;;tii.="-.i="^ "
ccrpe:ed io oihe; iecl::olc.E- 

"r, ,obia[-.on'ei:a;-:re3, on anircreneniai. price b"sis. i;e Uiti=.,re s;,,r,tne:ie i.-::1s iech_nologies r;ouid recei..re a hrrl,r-..;;:;.;t;;
r e s e i r c h, a u" e r 

"" =.,.,. 
-.il ";:-'" I ;.: : ; i3" 

t 
! irl I i i = I ;= . !,, ",to develop, ao:e ii.rarcec anci effrci;;; . p."C"".i";-.8;;:, nologies, bur \"'e cuescion .li":h;;-;;;i;c!,.,"". shcurc be givento comi,ercializar;'on oi s1:rrhecic f;;i;-". .ru p=esent Eia.e.' .Lzx48

Faced pich these pola:izec posiiio.s, on sepreabe= 23, rg-r6,
the House of Represensaiives cefeaced a pioposed $4 bir_rion roaa
guarantee as an incentive co produce s;iatheEic fuel b;; a one_voEe
margin. Multiple econo;ir'c, aeschetic, enwiroanental, engineering,
aad poritical uncertainEies ch=oughout the fierc of energy resclEce
developnent have led co this intense dirrisiveness within the federal
BO1'e3TlnenE :'.tseli. yet, the nail'on reguires a stable, 10:1g_te=,tr
po!'icy regarciag rhe deve1oc=eni of oil shale deposiis. such a
coherenE ener'y resource oorr", is especiaLly ir:pcrian; today, when
we have becone;-':rrg!1 sg-a =elianc than before the "eie:g}'Crisis,, of
1973 upon fo:eign oil, r,;hen the future of nuclear ene:g;,. renains
unc.Lear, and r.rhen oEher e:re:gy altenaci_ves are technoicgicarly a:rc
econo:?i'ca1ly c.ore unrealis:ic chan oil shale-

3_:!SlaI_T. : r:_oll :;5 (t ::

z' 23'
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illadek, suDra, at 3 -4; Sce licn. liayne )i. AsPinall "C \h=t6 tl5..pt^5-

Fho i 
^ta.v=.-,1uent i{andicapped by Gove=rr.ent Indecj'sio;l ," 59 Qua=:

School of llines 91 (Ju1Y 1954)

Because of Che instability of .the Gover-n;3::t's 3:::gy policy,

ic -!ras app eared prucent , aE ti:res , to i:rves c io o:-1 =L'1e ' rriril e

at oEher tines, such invesEcenE has appeared cere17 s?3culacive.

llhile tbe courts cannct Prevenc the Gcve::'l'lent frcl l=ving an r:::sia'l1e

energy policy, the courts rrust preven; the Govern:a::: iron alte=::''3,

legal standard,s ChaC have been relied ugon by inves:c:s ior the pas;

half-centu:y.
- Since I.IorId l.iar I, pruCenE uinilg investors a:i :-:.dusErial

giants have purchased oiL shale land in the reasc:ra=i= expecEaiion

that future grofits vould jusuify such Purchases' 
= 

1:.itggg-i.' suq:a

at 134-138. The Standard Oil Coorpany of Califor:::a :==an tro pu:chase

colorado land bearing oil shaLe in 1943 "for thel: c:l shale resou:c3s,r'

which StanCard consid,ered veluable. (Deposition oi t'S' Svenscll a:

28). Since Lg27, Tesaco has acquired nearl-y 30,011 a::es of orL shzie

land in Cclorado arld, Ucah in ihe beliei th"l su:h :::3:quisitic;r has

b ors

^-1'_-r:1 
i g

Y- *'--'J
l.t -tt^-

been pruiea:. (DePosiiron of C'E'

Oil Co. has acquired aboui 20,000

an option to Pu:chasc aboui 12,000

rr^-^- -- /."\ c-'--i laqS vr\:l
I'-U-gi 4l -t)- trJra

acres of oil shai: lard, anC holds

OEhCr acres "::.1 :--.= expect.a::c:r O:

,2.4



l,.r' tlrc cor.l)ol.ati,rn b)- its pi.r,sitlcrrt, a vicc_1rr.csi,ig111, ;ecrcliir.-\-, ;rr .r\.;_\t.,,,,sccl'cli!r,\', or trcasrrrcr', arrtl r-cri lictl b.v tlrrl r,fliccr ,,_.la.lrii,* ti:e 
't,1r,1.1, ,,,..iI t]r': col rrr)f.t iorr- is irr tr,e r,,r,,tis oI . r.c,:r,i,,.er ril. tr.usire , i t si,ell b,, ,,,.,,-cLttccl on be lrali of tl.c cuiirol.isIisp arrtl .i.cr.ificri I,i:.;; :;. 

"",].-,.,... 
or trLr:r.e.Itr.itoi.v: L, 1101, crr, :s, g 121, 

"T;;";.;;;' U, ,

"s",,t, 
-,,,i.J.i;,:'r,,;i 

#i: .jl" oliic ''r, r':

16-10-122. iiling of ennual report of domcstic and. foreign cor.poratio.s.*sric'anurrir l't'f ort oi'a donrcstic o" fo.eig" ."rp.."1i"" ir :,ii ue trr,ri,,,,,r.., lto t'e sccretar;. c.,i statt, beti.,.cen t'e fir.si,t.,rj,oi":;;;;,.. anrl 
're 

iii":da1'of ]Iarch of c'irclt 1-.o., .r..liitrl"i trrc first ar:rrual. rcpori oi a crorrr.,.i:..or forcign corltorr_f ic,rr slrall ltc nta,t lr.frr.en tjre iirst da1, rri Januar.J- ar,it'c firsL d.1' c'f llarcrr .of tr-re i'.... ,r.tt ,*..r.a,,,'g tr,J'.ol '.o.iaL 1.ciil. i:irr'icL its ccrtidcate oi_incorlroriotior.^ o" its certi6ca't.- oi outtroritl_, as tirccase ,'a)'be, rr,s issuecr b1- ilre secretarl- of state. Frooi^rJ tire satisfarrtiorrof t'e secretar-v ol rltt: ir'nt pt'io.-io irr" fi,st aa.r.^ oi-rr...r, sucrr r.epoir*'as dcpo.ited in tJre Lruite.tl statcs o,oit ;,.,; ;;"i; ;;,;., p.operr1. arr.drcsscd, r'ith postage prepaicl, srralr be ciccn,ecl u.o.priouce *.ith tirisrequirc'rnent. If tlte secretary of state fincls that such repo.t cr_,tfornts t0 th(,requirc'rcnts oi trris acf, rre st,ail nie ti,u.onro. If rre finds tlrat it docs rroiso confonn, he slrall promptil- return ir,. ,"",u i; ;;.";;.n"ration for ar^.necessar]' co'rections, in r"'hich e'enl tire re'alries hcreiuaitrr prescribe,lfor failure to fire such report itiilrl"'trre tlu.e t,er.rr"ir* proi-icleci srrrllnot appiy, if such report is corrected to co'form to il* 
-recitrirenrents 

c,fthis act and ret*r'eci to trre.-..r.io.1iof state irlrin.i."tii,u. to be fircdprior to the first dl of .\pr.il of th""l-.o" in ryhich it is due.Ilistory: L, 1961, ch. 98, $ 122.

16-10-123' Authority of secretary of state to coriect fees and, charges,_
f,'H::.;;lil{i.t,:,",. srla'charge i,,J.oue.r i" ;;;;i;nce 'itir trre pr.,,.

(a) Fees for filing docuraents and issuing certificates.(b) Iliscellaneous charges.
(c) License fees.

Illstory: I,, 1061, ch,28, $ 123.

tB'70-724, Fees 
.for- fili:rg documents and issuing cerfi-fi.cates._Trieseeretar,v of stafe shall charge and collect for:(a) riiing artic]es of ,i.corporation ancl issuing a certificate of i'-corporation, tn-ent1--6r-e dollars.

1i'i-t 0-t 2J c0Rf 0n.4,TrON.q

(1,) Filing iiitit'les o.[ amenc.lment and issuing a eertificrte of aurcntl-
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ment, trrentl--fi r'e dollars.
(c) Filing rt.statetl ariicle.s

[rrenty-fi r-e clol]ars.
of incorporation, and issuing a ccrti6cate,

consolidatiorr anrl issuing a ccrtificate
cl ol Ia ls.

. (d) I:iling ariirlr,s c,i rrrrrger orol lire t';j,.1. oI coilsoi i,la t i orr, trren t.l._fi r.c
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1CF10-125 coRf oi..\TIoNS

10-10-125. f,liscclllrrteous chet'ges,-'I'lic'sr'crcttrr)'c,i -'::'e 'lrrrll cirarg,
ar',j "c,llcct:

(a) 1or {ur':rir-ir,rig A ccrtilic,l copy of iluv dt,cu;"
Ilitpei Iclating to ir rot'lroratiorr, tlrirty-jiVC ccIltS l)r'r l,
fc,r'tl:c certiiicate and allixirrg ti:c sral tltcrcto.

i; 'tr utnertt, r'1.

:rr.i oue dollir

(b) At tli.'tirrrc oI arty sctvicc of proccss ori ],it:r a-i r'-sidenl agertt t,i
a cor'p..rratiou, file dollars, rr'lriclr uurorurt ura-t- be rc,:c'''crecl es taxulrlc
t'c,,l.s b)'tlie parLl'to tite stril or actioli causirlg sllcil:-';i'-,-'e to Jre trtlttl,'
ii su,rh J'arty prevails jn the suit or action.

Hisior3': f.. 1961, cir. 23, S 125.

16-10-126. License fees payable by doieestic corpo:-:::::s'--l'he sec:r't-

tar.;' oI state sirall charge alrd collcct {ronr each dor,:e":i: corporatiou li-
ceuse fces, basccl ulir-rn the number of sl,rares r.,'hicl it 1"';.l l:eve auihoritv
to issue or.'tlre incrt'ase in tlic rrurubcr of shares rvhicli it rvii! Llre ittrtltot'it.r'
to issue, at tlre time of :

(a) Filing articles of incolporation;
(b) Filing articles of arrrendrrrent intleasirrg tlre uu-ber of authorizeti

slrares; and
(c) Filiug artieles of nrelger or eonsolidation increlri:3 tlrc nutttbel'

of authorized shares rvlrich tirc sulviving or new corporellon. if a dorrresii,'
cor'l)oration,'rvill hirve authot'it;'to issue above thc aag::;:ate nuntber r.rI

shale.s rvliich tlre constituent clorrrcstic corpolations attd ro:.siitucnt forei.rrr
corpolations autholjzecl to transact busirress in this sta:e had authotit,r'tir
issue.

I-ricerse fces shall be at the late of one-trvenlieth ol cn: per ccnt oI

tlic dollar laluc of the total liuthorized shales excepi t!:ar (i) tro lce dtte

at t|e tiurc of filing articles of incorporation shall be l:ss than $25 an,l
(ii) uo fee s[aII bc ntore than $500. For purptlscs on]-r' ci colnputing fees

uniler t|is section, tire dollar value of cach authorized s]:are I:.ri'irrg a prrr

value shali be ecltral to such par value aud the doiiar rllii: ci eaclt autltor'-
ized sirarc having no par value shali be equal to $1.00.

T1e license fees pa1'able ou an jnclease iIt thc nutrbti' of arttlrorizetl
slares shall be iurposecl ortly ou the increased number oi sirares, antl tlre
number ol previously' authorized shales sball be taLen i:rto accortnt irr
rlei.ermining the rate applicable to the increaserl ntrn:t:: of authoriz.'d
shares. Total license lces for 1-rlcviously auihorizc''l slla:ts irrgcther rvitlr
the incrcasecl nuurber oI shales slrall nof esceed *ii'O.

Ifiltory: I,. 1961, ch' 28, S 126; 1971, prior veluc r'rom'ii'1., -''' to ('$1.00"; in the
ch.2?, $ 10. l;rst- p-arlgrelrlr, a'l i'- l. "anri tho nul)rlrt'r

compucr's Notcs. 3"t,,;;"',,1:ttt;1i",.tit ,' .'""r,,t." Jjf,ri,;i.:
TIe 1!,71 flnrL.n(lrr].cnt, in tlre rre':t to lrst Irrrriting tot:rl lrcc:.-c : - '-:.

pnr:rgr:r1rh, sul'stituterl tlre provisions of
f,1iy'i 1,,,4 ,,(ir)', for ,Irro t'ce slilrll Lc lr'ss Cross-Refcrence.

tlrlrn $!li, t,U n,:r irto.c tlrarr $1,000'0tJ" ltntl l'.ffcc! oi l9i1 lrl'c:--l:-:nt, 10-10'1{1.
Ir.(luce,l tltc \ r'luc for slr:rrcs Irar ing tro

76-70-727, License fees payable by foreign corpor;i:c:ts.-'l'lrc .secre-

trrrl' ol statc slrall clrrrge arrrl collcct 1'rtitrt ertclt 1'oi't'.-:;: e,r'porirtion li-
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UNITED STATES GOVERN TT

A,F T

lYL€TTt or g,nGlwrrt
l.

,/.\

'fur; t-
IN REPLY REFER TO:

Attachnent l
DEPARTIIIENT OF THE INTERIOR
BUREAU OF LAND $II\NAGEI{ENT

Utah State Office

v. Paul l'{. Koenigsmark, et al.,
10707 and 10708

Ft"
D"t.,i,,*G i i,

3870
(u-e42)

To : District Manager, Vernal

Fnou : State Director, Utah

Sue;ecr: United States of America
Utah Contest Nos. 10706,

Attached for your infonnation is a copy of the order continuing the

hea.ring in the above matter. This hearing has been continued until

final resolution of the State Selection Litigation mentioned in the

order.

.Encl osure

l.11377

REf FiSgD

I'iAi - 61'l

95C-154r-2
|'iar. l)74
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Urritccl Statcs

(.

f)c1lar[rtrcnI of thc Irttc

('

FEB 16 1e77

REAIONAL SOLICITOR

Srh L"lo City, Uloh

O};I:ICE OI; IiiiAI(INGS AND AI'I'NNI,S

I ic"ti,rgs Divirion
641? Pcdcr:rl Building

'S,r1 l-rlic Ci'.y. Ur.rh 6t138
(l'trrrrrc : t(' t 

"s:4"5 
l4{)

FebruarY 15 r 1977

ORDER

Roui,l nq:r'l0r-*
| )./'.(.,i ttielson
( ) nobison
( ) llcConkle
( ) Staten
( ) Pendergrass
( ) tielson
( ) Sr;rirh,' ' .

tl
Fl le: a

.t

uNTTED STATES OP A}IERICA'

Contestant

V.

PAUt M. KOENIGSI4ARK;
EUGE}IE D. BARRON:
STERTING P. BARRON, IIi
ANd PNGGY K' STOLBERG
(a/k/ a l"tqRGAREt KATHERIT{E
drbr,-ggnc, Executrix of the
EsIATC Of HELEN D. KOHLBER,G'
deceased, and soLe surviving
heir of HETEN'D. KOHLBERGI,

. Contestees

a a a o a a D 
" " " "

UNITED STATES OP AI'IERICA,

Contestant

.V.

PAUL I,1. KOENIGSI'IARK'

Contestee

o-
UTAII 10706

Involving the Omega Claims
L-4, 6, 8-15, located in
See.- 1: all; Sec- 2z Lot 7,
Sec. lL: Nl{a; Sec, l-2t all;
Sec. 14: HeA; Sec. L9r Lots 3t
4. r2slg4; T, 10 s., R. 24 8,,
S.l.tt., Uintah CountY, Utah.

r.)

...:..""'o

UTAH LO7O7

Involving the fgnacio P1acer
llining C1aims 17-19 , 29,
69-76,'18, 79, 83, Io9-132'
localed.in Q"c. 5: Lots 1

2, szNEq , s"; Sec. 8: NEf ;
Sec. I8: aIl; Sec' 19: alI;
Sec. 20z Sti Scc. 2I: Sl'l''i
Secs. 2B-33: aII; T. I0 S.'
R. 25 8., S.t.Il.' Uintah
County, Utah.

a.
a-aaDaat"o'

aaaD.aJJ"
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UNITED S,fATES OF ru*,IERICA,

Contestant,

V'

PAUL }1' KOENIGSI/I.ARX,

Contestee

u'rAll 10709 -

Involving the Shale Placer
l.iining Clairns l'ios - L-6 ,
9-60, 65-96, gg-L24, 129-140;
located in Sec. l; aII; :

Sec, 2: LoL 7; All of'' : '

Secs. 3-15; Al1^o-f Secs - L7'
24i Sec. 252 wzvl4; AII of
Secs. 26-31; All of Secs, 33- "
35; T. I0 S., R. 24 E. r . .:

S.t.l{, , Uintah CountY'Utah. '

The motion is granted,.
date subsequent to the
of ApPeaIs in State of

See page 3 for distribut'ion

The hearing will be continued b'o a
clecision of the Tenth Circuib, Cour't
utah v. KlgpPer USDC-Utah' C'74-64.

RS*"\ $r. lAet&^

Robert W- I"lesch
Administrative Law Judge

2

Ilearinc Continued, -

On February L4, Lg77, a hearing was held on the contestantrs
motion to contirro" tire hearing scheduled for February 24 t
Ig77, Everyone shown on the distribution List at the encl

"t 
this ordEr appeared at the hearing with the exception.of

John c. gea=itn-r-grg. The state of [tah withdrew its objection
to the contesi.nt,'s mot,ion for'a continuance. No other
oUiections have been made to the requested continuance-'
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PauI I'i. lioenigsmark et aI'
u'fAH 10705' 10707, I0708

Distribut'ion:
Reid lf- Nielson
Regional Solicitor
U. S. n"P"tGent of the Interior
SzOl. FedEraL suilding' -
;;it Lake cit'Y, utah 84138

t' i;;;t;sentins cbntestant'l
I

i PauI E. Reimann, Esg'
i i;;i=tint Att?I":Y-G9::f"rI ilo state caPitol Building
I 3.it-iiie ciitY' utah 84114
: i;;;t;'""ei"g- Stot' or utahl

Dallin I{. Jensen' Esq'
assistant At,torney General

' 'iil-ixate caPitol B-uilding
i"it Lake citY, utah 84114

i i;;;""u"tti"s-3tat" of utahl

I Richard, t- DeltsnuP' Esq
' speciar assiit'anf At'toiney General

' 7iz state. caPilol Building
ialt Lake citY' Utah 841I{
i;;;t!"l"ti"s- 3t'te of utahl

IfiLliaro T. Thurmant . Esg'
500 Kennecott Building
iirt Lake citY, utah 34133
in"ritesenting Eugene D' Barron'

I i-J;;ii"g P. B-rron rr' and

feggY K- Stolbergl

John C. Beaslin, Es9
I Beas1in, NYgaard' Coke & \rincent

ies Nortn i6rnat Ave" suite I
Vernalr Utah 84078
lRePres"ttt'it,g PauI I'1' Koenigsmark]

I

Roberb P- HiIl' Esq'
Ray, QuinneY &-Nebeker
4Ob Deseret Building
Salt Lake Cit'Y, Utah B4III
IRePresenting Sunoccl . 

EnergY
DeveloPrnent 6o., Sohio PeLro1eum
io . , Piri 1I iPs Pe troleum Co ' ' and

rllnite River shale oil corP'l

'c-
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Memorand,u.ra

To:
'From:

;'-- c-ai7 I r---
-t ^,'<+=
C=1'.;Subject3 UTriled,.9!?te_s .v. _Paglr_I,i, I(oenigspark, ft, al. ,!

Utah LO7O6, LA707, LA70E

Enclosad, for your information and, files is a copy of
Ord,er d,ated, February 15, L977., co:rtinuing the hearing

rvithout date in the above-subjeci matter.

Enc].osure

R!,N: sm

State Dire.ctor, Utah, BLDI, SLCU

Regional Solicitor, SLCU

D IV. NIEL
Regional Solicitor
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t,unto si*;.: Li".l:'ict cilrit'i 
;

ultt '17 JAir - i rlil lll : L* ''ji)et' 
cctoru'r'o 

I

JAUl?i971 
i

: " rN THE tNrrED sTATES DrslR:ET..couP'T Jrlus E *;ilstr,lllR 
Ij- ,,. FoR TtrE DrsrRrcr or c:::;.,-r'o . il--htriut* 
I- ':-."

' S'I{ELL OIL CO':PA}IY and D'A' S}LILE' I : " 
-*i

oIE-s 
) - 

-::i
INC., \ 

-.rr.,platnriffs, : . i Civil Ac.ion llo. 74'E-739 
-I:-''\'-j-

Y -' t -'RY'JIJD5;'g:1-c:;
a's. t roR Pr-A,TNTTFFS 

-,:" 
It'

. TFIOIL{S S. KLEP?E, Secrecar5r of l'
. -. . the Interiror, { -

- t _*t-...

.... 
TBIS I,IATTER is before uhe Corrrt on c:oss.coEions for sr::E'er1.

P

.. 
.JudgoenC. . 

This case is anoEher inscallme.ra oi the long-enduzicS and siii

- - . uulti-faceied litigacion ovei'oi1 shale' a'rnineral prlrrcLpally

locatedigtheWesterasrates.Fortheteayearbiccoryofoilsh'a],e

'll.tigacioa'seeTheoilShale.Ccro.v.Udal].,26LF.Supp.954(D.
Colo. 1966) , #,406 F' 2d 75g (L0th Cir' 1969)' rev'd sub no="

Elckel v. oi1'si'ra1e Co::-o., 90q u-s- 48 (1970), conforF'ret Fo' &

'O!.1 Shale Co:o. v' Ircr-ton,,37O f' Sirpg' 108 (D' Colo' 1973)'@.4S9

sept. 22, i.:g75 (L0eb' cir-), 9!: denied'' the oil ShaiF cotl:- v'
T.

@',1{o.75.].436(Jr'sre21,1976),.cec'npendinq,No.s6gc(D.Colc.).-.
:" Ia the iuscanc, litigatiou, ?lainEiffs seek Judicial revie'^' of a

declsiou of the Board of Land Appeals in the niparin'nt of Intericr'

llniteil States V. ;ran:< l'1.'t'i:gear ' IBT'A' 70-549' Jr:ne 26' !974'

.:.F
\

.fiI
o
\t
rD

trs\

: repo:ted.ac 16 IBIA 1.12, 81 I-D. 370 (hereinafcer i{inega{)' in virictt

plriqtiffs,oi].shaleplacerniningclairrswereheldiav,a].i$on:he
gror::eil that these clains dll not consticr:te discoveries of a valuable'.

.nlneraldeposicpursuaEcto30R.s.c.$22ecseg.I{ehavarevier".ed
!- ^--^ L--'^G- iL6 AvFarreiL-

- the lincear decisioa, the volrrraincus briefs' the ex:cusive acninist:a-

. tive record, and have sodercakeil our oi'n indepenceritr t""t"="h' Plaincifi

--- t--l----r i- nFA::f'!:nlfotion for S'.rrunary JudgccnE is GSAilTED'

1. Othe: oil shalc cAses have reccncL;r bcen bcforc tlris CourC.
Uni!crl Sc.:rcs v- [:icn Oll Jg-'-. C-Cf:g igc:r.ol:irw fi1cd Jrrly 1!', 1972);
ito clL-I-dTF'.:'-' tl.l-'.:ol cTl:S (Secclccl iicv. 1, 1976); .'.nrcr.:da llcss

C"rp. v. I'iorcon, C-436i (Ccnpl:rinc fiLcd Scpccmbcr ?5, L97?



I.

Tae factual background of this licigaEion is seE ouc in decail

- 
Jll Tlinegar. The si:i oil shale placer nining cl.ai;ls in dispuEe,

L lloratain Boy Nos. 5 and 7 and HarolC Shoup lIos. 1, 2, 3, and 4, ver'e
' 

S.ocated'in 1917 under tbe Aet of ltuy f0, 1872, 30 U.S.C. $22 et'.sea.'

- -i[be Mineral Lands Leasi.ng Act, 30. U.S.C. S 18I S! seo., subsequenEly

sd.tbdretr oi1 shale from location buE prese:nred "valid, cLains 
"*i"c"rrc

ca Sebn:a fJ 25, Lg2O, and, thereafter maintai-ned in .onpliance erith ihe

- Lae uader which initiii,ted, which claibs aay be perfecteC unCer such
-' Lai, including discovery." 30 U.S-C...5193- By vdrious uresne cou-

T'ieyances,'the plaiutiffs acquired ticLe to the claiss-
. ahe io"t"nt controversy began on Septeober 8, 7964, vrhen the

- 
ga-ager. Colorado LanC Oifice, Br:reau of Land, llaaageaenE, issued

caa4rlaints on behalf, of the United States allegi.ag the itrvalid,ity
of tbe cl'ios due to a fai}:re to discover a valuable mineral deoosic-

r+re traCiticnal stanciard for deceiining that a valiiable mirieral

de4:osit had been discovered is r.'irether or uot a prrrdenE person r-'ould

be jostified i-n beliewing tb,e d,eposit could be developed, excractreC,

ad narkeced ac a reasonable profit- 'Freenan v. Sr.:sEers, 52 L-D. 207.'

Cf927) (hereinafter Freenan), held thaE Dreseni developnenE and

:oarl,euability at a reasonable prafit is not necessarir for Ceeosiqs

of oiJ. shale. Rather, the clairn:ne Eust only establish tha: the oil
slale deposics coBsE,iEute a vaLuable resor:rce fo; futu=e use and

I'l
I

developn:nc.

. !,r{mini5g,raiive Law Judge Dent D..

did aot Eeec, t,he standard raining J.aw

If be had been ruling as a Frtter of

Dalby forrad that Ebe claisancs

tesc for a valuable resource.

firsc irpressicn, he woulC have J'

...'i + |



Mining Claims on Ua Ub Oil Shale Land

February 15, 1977 United States of America contestants
V.S. Paul M. Koenigsmark and others, contestee.

The govrnment asked for a continuance until the 10th
District Court of Appeals decision on the Utah v.s. Kleppe
was issued.

These claims cover practically aII the Ua Ub tracts,. ,

The State of Utah withdrew its objection to the contin-
uance

This action continues the cloud on the state and Federal
title to the Ua-tlb leased Iand. (nviaently the B.L.M. did
not want to clear the title for the state selection).

White River Shale Companies must, sue the Federal Govern-
ment for a continuance or lose the right to recover the pay-
ments etc. made in good f.aith on the federal lease or pay an
additional payment on a clouded tit1e.

The state and the federal government have been notified.
Mitchell ltlelich will file the suit in IOth District

Court in Salt Lake City.
The case must be filed before August 1, as that is the

latest date an application for an additional one year exten-
sion of their leases can be filed.

The original basis for an extension have not changed,
but politically the mining supervisors office feel he can
not recommend an extension of the lease terms.

ti
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